Compliance Update

January 2006

Compliance Update

 January 2006

New Student Eligibility Rules 

On January 30, 2006 a new HUD rule governing the  admission and eligibility of students for Section 8 assistance goes into  effect.  The rule is in  response to legislation passed by Congress in December that gave HUD 30  days to publish a final rule.  Unfortunately  there are questions surrounding the precise meaning of the rule and we  have asked HUD to provide clarification.
Let’s look at the rule and then discuss the  implications and questions raised.  The  full text of the rule in PDF format can be found on HUDClips at:
http://hudclips.org/sub_nonhud/cgi/pdf/24672.pdf
Please keep in mind that any interpretations given  below are unofficial.  If HUD  does not issue any clarification prior to January 30, we suggest that  you consult with your lawyer on anything you find unclear.    
The key portions of the rule are:
 1. Annual Income Definition

The following section of the rule redefines annual  income for the Section 8 program.
Sec.  5.609  Annual income.

 * * * * *

    (b) * * *

    (9) For section 8 programs only and as provided in 24 CFR 5.612,

any financial assistance, in excess of amounts received for tuition,

that an individual receives under the Higher Education Act of 1965 (20

U.S.C. 1001 et seq.), from private sources, or from an institution of

higher education (as defined under the Higher Education Act of 1965 (20

U.S.C. 1002)), shall be considered income to that individual, except

that financial assistance described in this paragraph is not considered

annual income for persons over the age of 23 with dependent children.

For purposes of this paragraph, ``financial assistance'' does not

include loan proceeds for the purpose of determining income.

* * * * *

    (c) * * *

    (6) Subject to paragraph (b)(9) of this section, the full amount of

student financial assistance paid directly to the student or to the

educational institution;
 This part appears straightforward.  For  Section 8, unless you are over 23 and have dependent children, financial  assistance over and above tuition assistance is now to be treated as  income.  This change in the definition of income does not apply to other subsidy types.
   
2. Eligibility of Students for Assistance    

The next section deals with eligibility for  assistance for students.    
Sec.  5.612  Restrictions on assistance to students enrolled in an

institution of higher education.

    No assistance shall be provided under section 8 of the 1937 Act to

any individual who:

    (a) Is enrolled as a student at an institution of higher education,

as defined under section 102 of the Higher Education Act of 1965 (20

U.S.C. 1002);

    (b) Is under 24 years of age;

    (c) Is not a veteran of the 

United States

 military;

    (d) Is unmarried;

    (e) Does not have a dependent child; and

    (f) Is not otherwise individually eligible, or has parents who,

individually or jointly, are not eligible on the basis of income to

receive assistance under section 8 of the 1937 Act.

 Students are not eligible for assistance if they meet (pass) all of the  tests in a-f above. If a student does not meet (fails) one or more of  the tests, s/he is eligible for assistance.
 Notice that the restriction on assistance applies only to certain higher  education students.  Students  in grades K-12 are not affected.
 The first question is what to do if one member of a household meets all  of the criteria (passes) the tests (i.e. is not eligible for  assistance).  Should  assistance be prorated as for the noncitizen rule or should the household have its assistance terminated as the rule states for Public  and Indian Housing?  If we  should prorate, there is no mechanism for doing so in the context of the  current 50059 and TRACS MAT records.  The only way to achieve proration would be to use the member  eligibility codes to produce the correct result and to simultaneously  document the tenant file as to the workaround employed.
 Our interpretation of the language above is that, if a student at an  institution of higher education fails any of the tests under b-e, the  student is eligible for assistance.   So, if a student is under 24, not a veteran, is unmarried, but  does have a dependent child (fails the test or fails to meet that  criterion), the student is eligible and parental income does not have to  be looked at.
 The next serious question is the proper interpretation of part (f)  related to parental income and the student’s individual eligibility.   The text in the rule makes it clear that we are talking about  income eligibility only—not other eligibility requirements.
 With respect to a student being “individually eligible” a reasonable  interpretation of the language would be to consider the student as a  single head of household applying for housing.   This would mean that, for this purpose, the student could not be  considered a dependent whose wages would be excluded from consideration  as would be the case for an other adult who is a full time student.   So you might have to do a trial certification for each student  along with a certification for the full student household.
 Similarly, the part about parents being individually or jointly eligible  is subject to interpretation.  The language seems to be saying that you should look at parental income and  income eligibility separate from that of the subsidized household.   If the parent or parents would not be eligible then the student  would not be eligible.  Presumably  the parents can be living apart from the student household and you would therefore have to get consent forms signed and do a full income, asset,  and asset income verification and compare the resulting income to the  income limits for your property.
   
3. Suggested Implementation Process    

Finally, we have this advice in the background to  the rule, but not in the rule itself:    
    HUD strongly encourages public housing agencies, owners, and

management agents administering Section 8 programs to, as soon as it is

practicable, recertify existing Section 8 participants that have family

members that may meet the requirements of Section 327 of the Act.

Prompt recertification, in addition to careful applicant screening,

will ensure compliance with the restrictions of the new law.

 Note that recertification is not a requirement, only a strong  suggestion.  However, failure  to recertify the applicable households will leave you out of compliance  with federal law.  It is  unclear whether or not you could be subject to a finding on a management  review for failure to follow this advice.
